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Title  42— Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SERVICE, 
DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 

PART  122— HEALTH  SYSTEMS  AGENCIES 
Miscellaneous  Amendments 
AGENCY:  Public  Health  Service,  HEW. 
ACTION:  Pinal  regulations. 

SUMMARY:  These  amendments  revise 
several  sections  of  the  regulations  gov¬ 
erning  the  designation  and  fimding  of 
health  systems  agencies  (42  CFR  Part 
122),  in  order  to  make  those  regulations 
consistent  with  recent  statutory  changes 
in  Title  XV  of  the  Public  Health  Service 
Act  (hereinafter  “the  Act”)  and  to  con¬ 
form  to  a  recent  court  decision  concern¬ 
ing  the  regulations. 

EFFECTIVE  DATE:  January  6,  1978. 
FOR  FURTHER  INFORMATION: 

Harry  P  Cain  II,  Ph.  D.,  Director,  Bu¬ 
reau  of  Health  Planning  and  Resources 
Development,  Health  Resources  Ad¬ 
ministration,  Room  6-22,  Center 
Building,  3700  East-West  Highway, 
HyattsvUle,  Md.  20782. 

SUPPLEMENTARY  INFORMATION: 
The  Assistant  Secretary  for  Health,  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare,  with  the  approval  of  the  Secretary 
of  Health,  Education,  and  Welfare 
amends  Part  122  of  Title  42,  Code  of 
Federal  Regiilations,  to  make  these  reg¬ 
ulations  consistent  with  statutory 
changes  in  the  Public  Health  Service  Act 
made  by  Pub.  L.  94-237,  Pub.  L.  94-484, 
and  a  recent  court  decision. 

Section  14  of  Pub.  L.  94-237  (March 
19.  1976),  as  is  relevant  here,  amended 
two  sections  of  Title  XV  of  the  Act.  It 
amended  section  1512(b)  (3)  (C)  (ii), 
which  contains  a  list  of  facilities  that 
must  be  represented  on  the  governing 
body  of  a  health  systems  agency,  to  in¬ 
clude  substance  abuse  treatment  facili¬ 
ties,  and  it  amended  section  1531  (3) (A), 


which  contains  a  list  of  facilities  the  ad¬ 
ministration  of  which  could  result  in  an 
individual  being  determined  to  be  a  di¬ 
rect  provider  of  health  care,  also  to  in¬ 
clude  substance  abuse  treatment  facili¬ 
ties.  Section  122.109(b)  (2)  (ii)  and  122.1 
(0)  (1)  of  the  regulations  are  revised  ac¬ 
cordingly. 

Section  902  of  the  Health  Professions 
Educational  Assistance  Act  of  1976,  Pub. 
L.  94-484  (October  1976)  also  amended 
the  same  two  sections  of  Title  XV  of  the 
Act.  It  amended  section  1512(b)(3)(C) 
(ii)(I),  which  contains  a  list  of  health 
professionals  who  must  be  represented 
on  the  governing  body  of  a  health  sys¬ 
tems  agency,  to  include  optometrists, 
and  it  amended  section  1531(3)  (A)  of 
the  Act,  which  contains  a  list  of  health 
professionals  who  may  be  determined  to 
be  direct  providers  of  health  care,  also 
to  include  optometrists.  Sections  122.109 
(b)(2)  (i)  and  122.1(o)(l)  are  revised  to 
accommodate  these  statutory  changes. 

On  April  28,  1977,  the  U.S.  District 
Court  for  the  District  of  Columbia  in 
the  case  of  State  of  Missouri  v.  F.  David 
Mathews,  USDC  DC,  Civil  Action  76- 
1065,  held  that  tlie  portion  of  42  CFR 
122.109(b)  (3)  (i)  which  limited  the  num¬ 
ber  of  public  elected  officials,  representa¬ 
tives  of  governmental  authorities,  and 
representatives  of  public  agencies  con¬ 
cerned  with  health  that  could  serve  on  a 
health  systems  agency  governing  body  to 
not  more  than  one-third  of  the  total 
membership  on  the  governing  body,  was 
unreasonable  in  light  of  the  legislative 
history  of  the  Act.  The  Department  has 
decided  not  to  appeal  this  decision.  Ac¬ 
cordingly,  §  122.109(b)  (3)  (i)  is  revised  to 
delete  the  one-third  limitation. 

Because  the  amendments  described 
above  are  technical  in  nature,  the  Sec¬ 
retary  has  determined,  pursuant  to  5 
use  553  and  applicable  Department 
policy,  that  it  would  be  impracticable, 
xmnecessary,  and  contrary  to  the  public 
interest  to  follow  proposed  rulemaking 
procedures  or  to  delay  the  effective  date 
of  these  amendments.  These  amend¬ 


ments  will  therefore  be  effective  January 
6.  1978. 

Accordingly,  42  CFR  Part  122  is 
amended  as  set  forth  below 

Note. — The  Department  of  Health,  Educa¬ 
tion,  and  Welfare  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  inflation  impact 
statement  under  Executive  Order  11821  and 
OMB  Circular  821  and  OMB  'Circular  8-107 

Dated:  November  9, 1977. 

Julius  B  Richmond, 
Assistant  Sef'retary  for  Health 

■  Approved:  December  23, 1977, 

Joseph  A  Califano,  Jr., 

Secretary. 

§  122.1  [Amended] 

1.  Section  122.1(o)(l  is  amended  by 
inserting  “optometrist,”  after  “podia¬ 
trist,”  and  by  inserting  “substance 
abuse  treatment  facilities  ”  after  “long¬ 
term  care  facilities,” 

§  122.109  [Amended] 

2.  Section  122  109(b)  (2  (i)  is  amended 
by  inserting  “optometrists,”  after 
“nurses,”. 

3.  Section  122.109(b)  (2)  (ii)  is  amend¬ 
ed  by  inserting  “substance  abuse  treat¬ 
ment  facilities,”  after  “long-term  care 
facilities,”. 

4.  Section  122.109  is  amended  by  re¬ 
vising  paragraph  tb  (3  (i)  to  read  as 
follows : 

§  122.109  Governing  body;  executive 
and  other  committees. 

«  *  *  *  * 

(b)  *  *  * 

(3)  *  *  * 

(i)  Include  (either  through  consumer 
or  provider  members)  public  elected  of¬ 
ficials  and  other  representatives  of  gov¬ 
ernmental  authorities  in  the  agency’s 
health  service  area  and  representatives 
of  public  agencies  in  the  area  concerned 
with  health: 

*  •  *  *  ♦ 
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